
LEX/BDAD/0048/2016
Equivalent Citation: 13ADC(2016)915, 22BLC(AD)(2017)1

IN THE SUPREME COURT OF BANGLADESH (APPELLATE DIVISION)

Civil Appeal No. 83 of 2007

Decided On: 06.04.2016

Appellants: Shinepukur Holdings Limited
Vs.

Respondent: Abdur Rashid Chowdhury and Ors.

Hon'ble Judges: 
Md. Abdul Wahhab Miah, Muhammad Imman Ali and Md. Nizamul Huq, JJ.

Counsels:
For Appellant/Petitioner/Plaintiff: Shah Md. Monjurul Hoqu, Advocate, instructed by
Md. Wahidullah, Advocate-on-Record

For Respondents/Defendant: Sufia Khatun, Advocate-on-Record

JUDGMENT

Md. Abdul Wahhab Miah, J.

1 . This appeal, by leave, is from the judgment and order dated the 20th day of
October, 2003 passed by a Division Bench of the High Court Division in Writ Petition
No. 838 of 2001 making the Rule absolute. Facts necessary to dispose this appeal are
that on 25.04.2000, respondent No. 1 as the plaintiff presented a plaint before the 

 at Motijheel, Dhaka (hereinafter referred to as the Adalat) against
the appellant and respondent No. 3 for a decree, amongst others, declaring the said
defendants Bankrupt for non-payment of a matured debt of taka 3,33,00,000.00 on
the averment that defendant No. 1, Shinepukur Holding Limited, appellant herein and
defendant No. 2 Mahmudur Rahman, respondent No. 3 herein (hereinafter referred to
as the defendants) as the property developers entered into an agreement with the
plaintiff and his brother Abdul Hamid Chowdhury on 30.10.1985 for purchase of more
or less 1.5 acres land comprising of Holding No. 43, New Eskaton Road, Dhaka at a
consideration of taka 11,00,00,000.00 (eleven crore) including liabilities of taka
2,34,00,000.00 clearly promising to pay taka 8,66,00,000.00 equally to the plaintiff
and his brother within 15 days of the expiry of a period of eighteen months from the
date of commencement of the construction. The defendants got possession of the
land with the execution of the agreement, constructed multi-storied buildings and
sold them away. After a considerable delay, the defendants paid the plaintiff taka
1,00,00,000.00 only out of this share of taka 4,33,00,000.00. In spite of repeated
demands the defendants did not pay the plaintiff any more money. So, the
defendants owed to the plaintiff a matured debt of taka 3,33,00,000.00. The plaintiff
served a legal notice for money but without any result, Then, on 12.08.1999 the
plaintiff served a formal notice making a formal demand for repayment of the debt
under section 9(1)(S) of the , (the Ain). The defendants though
received the notice, failed to make any payment within 90 days and thereby
committed an act of bankruptcy within the meaning of section 9(1) of the Ain, which
made the defendants liable to be declared bankrupt; hence the suit for declaring the
defendants bankrupt.

2. The plaint was registered as  No. 27 of 2000 (hereinafter referred
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as the suit). The Adalat fixed 07.05.2000 for hearing on the question of
maintainability, which was adjourned ultimately to 28.05.2000. On 28.05.2000 the
plaintiff filed notice/summons for issuance upon the said defendants. The learned
Judge of the Adalat rejected the prayer of the plaintiff for issue of summons/notice
upon the defendants and rejected the plaint under sections 5(1) and 110 of the Ain
by his order dated 28.05.2000 on the finding, inter alia, that the plaint was not filed
by any Bank or financial institution within the meaning of section 2(j) of The
Financial Institutions Act, 1993; that no natural individual person is entitled to
present a plaint under section 10 of the Ain; that the defendants had no matured debt
to the plaintiff within the meaning of wewa 2(X) of  (hereinafter
referred to as the Bidhimala) as the claim of debt is not a bank-debt; the money
claimed by the plaintiff could not be considered as a matured debt within the
meaning of section 9(1)(S) of the Ain and the allegations made in the plaint do not
constitute an act of bankruptcy; the Adalat had no jurisdiction to pass a decree for
recovery of money.

3 . Challenging the said order of the Adalat, the plaintiff, respondent No. 1 herein
filed the above mentioned writ petition before the High Court Division and obtained
the Rule Nisi.

4 . The Rule Nisi was contested by respondent No. 2, appellant herein by filing an
affidavit-in-opposition contending, inter alia, that the writ petition as framed was not
maintainable as the impugned order was appealable under section 96 of the Ain, the
remedy by way of a statutory appeal was efficacious enough to disentitle the writ-
petitioner to invoke the extraordinary jurisdiction of the High Court Division under
article 102 of the Constitution; even after the impugned order, the writ-petitioner was
entitled to bring a fresh suit or to make an application for setting aside the said order
under bidhi 26(3) of the Bidhimala; as the claim of the writ-petitioner was based
upon an agreement containing an arbitration clause and in view of such arbitration
clause, the suit was barred under the Arbitration Act, 2001; the writ petition must be
held to be bad for delay and latches as the impugned order was passed on
28.05.2000 and the writ petition was moved on 18.03.2001.

5. A Division Bench hearing the parties by the impugned judgment and order made
the Rule absolute declaring the order of the Adalat dated 28.04.2000 (it was wrongly
typed as 25.04.2000 in place of 28.04.2000) to have been "made and/or passed"
without any lawful authority and was of no legal effect and directed the Adalat to
proceed with "the suit by issue of the summons/notice in accordance with law,
expeditiously."

6. Against the judgment and order of the High Court Division the appellant filed Civil
Petition for Leave to Appeal No. 205 of 2004 before this Court and leave was granted
to consider the submissions made on its behalf as under:

Mr. Rafique-ul-Huq, the learned counsel, appearing for the petitioner submits
that the High Court Division acted illegally in holding that the Bankruptcy
Court vide order dated 28.05.2001 having dismissed the plaint under
Sections 591) (sic, it would be 5(1)) and 110 instead of Section 28 of the
Bankruptcy Act, acted without lawful jurisdiction, when admittedly the
Bankruptcy court had source of power to dismiss the plaint under Section 28
of the said Act and passed the impugned order with lawful jurisdiction and
the same being an appealable order as provided under Section 96(5) (gha)
of the said Act, writ petition was not maintainable without availing the said
alternative remedy.
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Mr. Huq further submits that the order dated 28.05.2000 passed by the
Bankruptcy Court being an appealable order as provided under Section 96(5)
(gha) of the Bankruptcy Act, and the writ petition having efficacious
alternative remedy by way of statutory appeal/review, the petition was not
maintainable and thus the judgment dated 20.10.2003 passed by the High
Court Division is liable to be set aside.

Mr. Huq also submits that the High Court Division acted illegally in treating
the Bankruptcy Court as a Tribunal holding the impugned order being 'wrong'
in law, the Writ Court has jurisdiction to interfere with when Bankruptcy
Court being established under Bankruptcy Act, 1997 which is a special law
and any order even if passed perversely or wrong in law passed by the
Bankruptcy Court, the remedies as provided in the said Act should be
followed and therefore, the High Court Division in the presence of statutory
remedy by way of appeal/review had no jurisdiction to interfere with the
impugned order unless the said statutory remedy was availed and
exhausted."

7. Mr. Shah Md. Monjurul Hoque, learned Advocate appearing for the appellant, has
reiterated the submissions on which leave was granted, so we do not feel it
necessary to record his submission.

8. Mrs. Sufia Khatun, learned Advocate-on-Record, appearing for the writ-petitioner-
respondent, on the other hand, has supported the impugned judgment and order.

9. From the impugned judgment and order, it appears that the High Court Division
considering the definition of  as given in bidhi 2(dha) of the Bidhimala
held that:

"Definition is simple; straight and unambiguous. In Case of Bank or any
other financial institution the matured debt means matured loan or debt as
defined time to time by the Bangladesh Bank. And in other cases, matured
debt means unliquidated loan or debt after the expiry of the time for payment
of the loan, debt or instalment as fixed in a written deed advancing loan or
debt.

Such definition covers both the words loan and debt and makes no difference
between them. Nor it excluded any loan or debt given by an individual
person from being matured debt. Only condition imposed is that such loan or
debt must be based on a written document. If the conditions are fulfilled, an
unliquidated loan or debt given by even an individual natural person will
become matured loan or debt after the expiry of the time or period fixed in
the written deed giving such loan or debt."

1 0 . The High Court Division considering the definition of 
 and  as given in section

2(38), 2(8), 2(39) and 2(19) respectively read with clause (i)(jha) of section 9 of the
Ain and the statements made in the plaint that the plaintiff got a matured debt
against the defendants of taka 3,33,00,000.00 and that he sent a formal demand for
payment of the debt in the prescribed manner and that the defendants having not
complied with the demand within the period of ninety days committed an act of
bankruptcy and upon such claim, the plaintiff presented the plaint before the Court
held that:

"The question whether or not the plaintiff had any valid and matured debt
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against the defendants within the meaning of section 9(1) of the Act could
only be decided at the trial of the suit. But the Court fell in serious error in
holding that no individual natural person as creditor is entitled to present a
plaint, that no debt of such individual natural person even matured could be
a matured debt and that the Court has no jurisdiction to recover money from
a bankrupt under the Act."

11. The High Court Division also held that section 28(1) of the Ain empowers the
Adalat to dismiss the plaint presented by a creditor if the Adalat is not satisfied with
the proof of:

"(i) such creditor's right to present the plaint;

(ii) service on the debtor of a notice of the order fixing a date of hearing the
plaint in accordance with section 22(2); and

(iii) the alleged act of bankruptcy."

12. The High Court Division considering section 10 of the Ain held that the section
clearly empowers one or more creditors; or a debtor to present a plaint when a
debtor commits an act of bankruptcy for an order of adjudication declaring such
debtor as bankrupt. And on these findings concluded that the presentation of the
plaint by the plaintiff, an individual creditor was maintainable and that the Adalat was
not correct in rejecting the same and the impugned order rejecting the plaint could
not be sustained and accordingly set aside the same.

13. The High Court Division rejected the argument of the writ respondent that there
being specific provision for appeal under section 96 of the Ain against the order of
the Adalat, the writ petition was not maintainable on the finding that since the order
of the Adalat was passed under sections 5(1) and 110 of the Ain and not under
section 28 of the Ain or bidhi 11 of the Bidhimala, such order was not appealable
under section 96 of the Ain.

14 . We have considered the relevant provisions of the Ain and the bidhi of the
Bidhimala framed under the Ain considered by the High Court Division in the
impugned judgment and order as mentioned and referred to hereinbefore, we find no
reason to differ with the view taken by the High Court Division as quoted and stated
hereinbefore. In the plaint of the instant case, the plaintiff clearly stated the facts to
attract the provisions of section 2(19) read with section 9 of the Ain, so the plaint
was not liable to be rejected and the Adalat was obliged to proceed with the suit in
accordance with the provisions of section 21 of the Ain read with bidhi 8 of the
Bidhimala and section 22 of the Ain read with bidhi 13 of the Bidhmala, the High
Court Division rightly set aside the order rejecting the plaint and directed the Adalat
to proceed with the suit issuing the summons/notice upon the defendants in
accordance with the law.

15. So far as the finding of the maintainability of the writ petition is concerned, we
find it difficult to accept the view of the High Court Division.

16. From the order of the Adalat, it appears that in the body of the order, it did not
mention or refer to section 5(1) or section 110 of the Ain and only in the ordering
portion, it mentioned the said sections. The penultimate part of the ordering portion
of the order reads as follows:
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17. So, from the penultimate ordering portion of the order, it is absolutely clear that
the plaint was rejected.

18. Let us see whether there is any provision in the Ain for rejection of the plaint of
a  suit. The relevant provision in the Ain under which the Adalat could reject
the plaint was section 28 thereof and bidhi 11 of the Bidhimala. The section and the
bidhi read as follows:

19. A reading of section 28 of the Ain and bidhi 11 of the Bidhimala as quoted above
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clearly show that the Adalat can reject a plaint of a  suit if the conditions
mentioned therein are present.

20. Let us see sections 5(1) and 110 of the Ain as invoked by the Adalat in the
penultimate part of the order in rejecting the plaint. The sections read as follows:

21. A mere reading of these two sections shows that the legislature did not cloth
these sections with the power to reject the plaint. Section 5(1) has empowered the
Adalat to decide the questions of title or priority or of any other nature either legal or
factual or of any other nature which may come to the knowledge of the Adalat or of
any other nature which may arise in a  suit or which the Adalat may deem fit
and expedient or necessary for doing complete justice or for making a complete
distribution of the property and the power given under the section is to be exercised
in aid of the Dwjqv suit and not otherwise. In the four corners of the section, nothing
has been said about the rejection of the plaint.

22. A reading of section 110 shows that it has empowered the Adalat to exercise
inherent power when an application is made by a debtor or creditor of receiver for
securing ends of justice or to prevent the abuse of the process of the Adalat subject
to the condition that the Adalat shall not exercise the power of inherent jurisdiction if
there is a specific provision for remedy in the Act. So there being specific provision
in section 28 of the Ain and in bidhi 11 of the Bidhimala for rejection of the plaint,
the Adalat could not reject the plaint invoking its power under sections 5(1) and 110
of the Ain.

23. From a reading of sections 5 and 110 of the Ain, we find no difficulty to come to
the conclusion that the plaint could not be rejected under the said sections and, in
fact, the plaint was rejected under section 28 of the Ain. But the Adalat wrongly
invoked sections 5(1) and 110 of the Ain in rejecting the plaint. Mere mentioning of
wrong sections of the Ain or invoking of the wrong sections of the Ain shall not, in
any way, change the colour and complexion of the order and in determining the
nature of the order, its contents have to be looked into. Since the Adalat rejected the
plaint and section 28 of the Ain is the only section under which it could reject the
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plaint, it must be presumed that the plaint was rejected under section 28 of the Ain.
Therefore, the order of rejection of the plaint was appealable under section 96(5) of
the Ain. This will be clear if we have a look at section 96(5) of the Ain. Section 96 of
the Ain reads as follows:

24. As the order passed under section 28 of the Ain is appealable under section
96(5) thereof, that was an equally efficacious remedy. It may also be stated that
besides filing the appeal under section 96(5) of the Ain, the plaintiff had other
remedies under bidhi 26(3) of the Bidhimala, i.e. he could file a fresh suit within 30
days from the date of the order or could file an application for setting aside the order
rejecting the plaint. So, the plaintiff in any view of the matter could not invoke the
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jurisdiction of judicial review of the High Court Division under article 102 of the
Constitution, the writ petition was not maintainable.

25. For the reasons stated hereinbefore, we have no hesitation to conclude that the
High Court Division was wrong in holding that the writ petition was maintainable as
"An order made under section 5(1) and/or 110 of the Act is not appealable". In
taking the said view the High Court Division made a mechanical approach and failed
to apply its mind to the order passed by the Adalat in its entirety.

26. Now a very pertinent question arises and the question is-since the writ petition
was not maintainable, whether the finding of the High Court Division that the Adalat
acted illegally and without lawful authority in rejecting the plaint, can be maintained.
We have given our anxious thought over the matter. As found earlier that the Adalat
acted illegally in rejecting the plaint and if the order impugned in the writ petition is
not set aside on the ground of non-maintainability of the writ petition, the order shall
remain and in that case, the plaintiff has to take recourse to other forum and that
shall surely cause serious prejudice to him for wrong exercise of power by the
Adalat. Moreso, this wrong order passed by the Adalat may be used as precedence in
a case like the instant one. It is also a fact that the plaint in question was presented
before the Adalat as back as on 25.04.2000, i.e. a few days less than 16 years
before. In view of these, we consider it a fit case to invoke the power vested in this
Court under article 104 of the Constitution and accordingly in exercise of that power,
we are inclined to interfere with the order passed by the Dewlia Adalat in Dewlia Suit
No. 27 of 2000 for doing complete justice. Accordingly, this appeal is disposed of in
the following terms. The finding of the High Court Division that the writ petition was
maintainable is set aside. The order dated 28.04.2000 passed by the Dewlia Adalat in
Dewlia Suit No. 27 of 2000 rejecting the plaint is set aside. The Dewlia Adalat is
directed to proceed with the suit and dispose the same in accordance with law. The
question of maintainability of the suit shall be decided along with the other issues at
the trial of the suit.
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