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1. In an application under Article 102 of the Constitution of the People's Republic of
Bangladesh, was issued calling upon the respondents to show cause as to why the
impugned notice under Memo. No. 1961 dated 23-1-2012 issued by the respondent
No. 2 (Annexure-A) directing the petitioner to submit documents and records of sale
and purchase of goods imported under bond licence for investigation about the
allegation of evasion of customs duty should not be declared to have been issued
without lawful authority and is of no legal effect and/or such other or further order or
orders passed as to this Court may seem fit and proper.

2. Facts necessary for disposal of the Rule, in short, are that the petitioner is a
private limited company incorporated under the laws of the land, having its office at
House No. 25, Road No. 10. Gulshan Avenue, PS Gulshan. Dhaka-1212, who has
been carrying on business of providing duty free shopping facilities on certain goods
to diplomats and privileged persons under a special bonded warehouse licence issued
by the Collector, Customs, Excise & VAT under section 13 of the Customs Act, 1969.
As a special bonded warehouse licence holder, the petitioner has been doing business
of selling goods to diplomats and privileged persons in Bangladesh without payment
of duty and taxes on the first importation thereof. On being satisfied with the
performance of the petitioner, the Customs Authority renewed the licence of the
petitioner every year upon payment of necessary fees and required documents
including yearly performance report.

3. The petitioner has been running its business smoothly for more than 30 years
upon paying required government duties and taxes regularly. In all these years, no
objection has been raised by any government authority or any other organization
regarding the process of its operation and there had not been a single incident of
allegation of any customs duty. In fact, there is no scope for the petitioner to evade
any tax inasmuch as he is merely running a bonded warehouse for the diplomats and
privileged persons under the constant supervision of an officer posted by the
Customs Authority. No goods from the petitioner's bonded warehouse are released
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without prior approval from the Customs Officer posted at the warehouse. The
Department of Local and Revenue Audit, Dhaka Customs House conducts audit every
year but did not find any discrepancy as to import and sell of goods under the
Special Bonded Warehouse licence of the petitioner.

4 . Following some newspaper reports published in 2009 containing allegation of
selling of liquors and other goods imported under the Special Bonded Warehouse
license in the open market without payment of duties, the Customs Authority formed
an investigation committee on 30-12-2009. The said investigation committee, after
rigorous examination of the documents and records maintained by the Customs
Authority and the petitioner, submitted its report on 9-9-2010 wherein no fault was
detected with the business transaction of the petitioner.

5. Thereafter, all on a sudden, without showing any reason and without having any
lawful authority the respondent No. 2 issued the impugned notice (Annexure-"A")
purportedly directing the petitioner to submit documents and records of sale and
purchase of goods imported under its bond licence for investigation about the
allegation of evasion of customs duty. Evasion of customs duty is an offence under
the Customs Act, 1969 and it is not an offence under the Anti-Corruption Commission
Act, 2004 (shortly, the Act of 2004) and, as such, the respondents have got no legal
authority to enquire into and conduct investigation regarding such matter.

6 . Respondent No. 1 entered appearance through its engaged Advocate Ms Nahid
Mahtab who contested the Rule by filing an affidavit-in-opposition.

7 . Mr. Shah Monjurul Hoque, learned Advocate along with Mr. Palash Chandra Roy
appearing for the petitioner submits that the allegation raised in the impugned notice
relates to evasion of customs duty which is purely a subject matter of the customs
authority who, in fact, is the only statutorily authorised body to investigate the affairs
of the petitioner company, not the Anti-Corruption Commission (in brief, the
Commission). He further submits that the impugned letter is illegal, without lawful
authority and is of no legal effect since the Commission lacks legal authority in
issuing the same. Referring to section 17(Ka) of the Act of 2004, Mr. Hoque next
submits that the Commission is legally authorised to inquire into and conduct
investigation about the offences mentioned therein, but 'evasion of customs duty' is
not an offence under the said act and, therefore, the impugned notice issued by the
said Commission is illegal and not tenable in law. The impugned notice carries no
value in the eye of law since the action of the respondents lacks in authority, Mr.
Hoque finally added.

8. Per contra, Ms. Nahid Mahtab, learned Advocate representing the respondent No. 1
submits that on being satisfied that corruption in the form of money laundering etc.
is being done by the petitioner company with the connivance as well as assistance of
the relevant customs officials in doing its warehouse business, the Commission under
the authority of section 19(1) of the Act of 2004 issued the impugned notice asking
the former to submit documents relating to its business, though the subject matter
was mentioned as evasion of customs duty only. She further submits that evasion of
customs duty is an offence under the Money Laundering Protirodh Ain, 2012 and
therefore, the Commission is legally authorised to issue the impugned notice under
section 19(1) of the Act of 2004. She lastly submits that the authority of the
Commission in conducting inquiry into any allegation of corruption or carrying out
investigation thereof should not be allowed to call in question merely for some
mistake or error which appears to have been occurred purely by happenstance.

9. We have heard the submissions advanced by the learned Advocates for both the
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parties, perused the writ petition along with the affidavit-in-opposition including
other necessary documents annexed thereto and also considered the facts and
circumstances of the case as well as the law bearing on the subject.

10. Admittedly, the petitioner is a private limited company incorporated under the
laws of the land who has been running business of providing duty free shopping
facilities on certain goods to diplomats and privileged persons under a special
bonded warehouse licence issued by the Collector, Customs, Excise and VAT under
section 13 of the Customs Act, 1969. In the course of its business, the petitioner
company received the impugnhed notice under Memo No. 1961 dated 23-1-2012
(Annexure-A) issued by the respondent No. 2 directing it to submit some documents
and records relating to sale and purchase of goods imported under bond licence for
inquiry (¥rm=), In the said notice the allegation (=) received against the petitioner
company has been formulated in a concise way in the following manner:

“feremafts e eumTEY ¢ veys faud
FEF MerT viied wfewns

11. Having impugned the legality of the above notice, the petitioner company has
filed the instant writ petition contending that the Commission has got no legal
authority in issuing the same inasmuch as 'evasion of customs duty' is not a
scheduled offence under the Act of 2004. On the other hand, it has been argued on
behalf of respondent No. 1 that the Commission is legally authorised to issue the
impugned notice as the matter involves allegation of corruption as well as money
laundering.

12. With a view to arrive at a correct decision about the issue, we feel it necessary to
have a peep at the Anti-Corruption Commission Rules, 2007 to see for ourselves as to
what does the word 'sfmm' mean, who can file it and how the Commission takes
cognizance of the same. The word 'sfemm' has been defined in Rule 2(Kha) which reads
as follows:

“ofergs” wd WER 7 CHhEEE weETeE
Rt #fivm 31 w1 @R WA v Aoy =
cifes 2 s wiem fecn o @FeE wie
i

13. As per Rule 2(Ga), "= & giffe = 3fies WA, 2008 (2008 T ¢ AL W)

14. From a plain reading of the above provisions of law it is thus patent that the
word 'sfemm’ means and includes an allegation regarding any scheduled offence under
the Act of 2004 made either orally or in writing to the Commission or to any other
law enforcing agency or an allegation received from any other source. As per Rules 3
and 6, after causing preliminary scrutiny a list of those allegations which requires
inquiry is to be prepared and then the same is to be submitted to the secretary of the
Commission who in his turn place it before the relevant commissioner, who
eventually will accord approval for causing inquiry into the allegation.

(Emphasis added)

15. Now, coming to the case at our hand, it appears from the available materials on
record that going by some reports published in the Daily Jugantor' newspaper on 26-
12-2011, regarding evasion of customs duty through under invoicing as well as
commission of money laundering by the bonded warehouse licence holders in furtive
league with some customs officials in carrying out warehouse business, the
Commission took notice of the same and formed an opinion to conduct inquiry into
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the said allegation. In view of the definition of allegation (sfmm) as given in Rule
2(Kha), the above newspaper report can legally be considered as an allegation (sfemm

).
16. In this context, it would be profitable to quote some passages from the report
run by the "Daily Jugantor" on its issue dated 26-12-2011 which reads as follows:
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(Emphasis added)

17. Having gone through the aforesaid news, it is apparent that serious allegations of
money laundering through under invoicing of the imported beer and liquors, selling
of the said items in the open market with active connivance of the relevant customs
officials, evasion of huge amount of customs duty etc. have been drawn against the
bonded warehouse license holders. It further appears that the Commission took
cognizance of the said report and after making preliminary scrutiny into the same, it
has been decided that a full-fledged inquiry is to be made whereupon a team was
formed comprising of respondent No. 2 and another and thereafter, respondent No. 2
issued the impugned notice dated 23-1-2012 asking the petitioner to submit some
documents relating to its warehouse business. It is true that in the said notice the
subject matter was described in a concise way as 'evasion of customs duty'. But for
that matter alone, there is hardly any scope to adjudge the impugned notice as illegal
inasmuch as serious allegation of money laundering through under invoicing in
importing liquors and beers has been made against the bonded warehouse license
holders in the aforesaid newspaper report which the Commission, as we have already
noticed, took cognizance of. If we consider the legality of the impugned notice by
merely looking at its caption it would tantamount to judge a book by its cover only
which will not at all be a correct and rational approach. In view of the provision of
Rule 2(kha) wherein it has categorically been spelt out that the Commission can take
notice of any allegation received from any other source the action of the Commission
in taking cognizance of the allegation received through newspaper reporting and
thereafter forming opinion to cause inquiry into the same was perfectly justified and
lawful inasmuch as the offence of money laundering is a scheduled offence under the
Act of 2004. Moreover, offence relating to customs duty has also been included in the
category of predicate offence under the Money Laundering Protirodh Ain, 2012 which
came into effect from 16-9-2012.

18. By issuing the impugned notice dated 23-1-2012 the respondent No. 2 directed
the petitioner to submit some documents and records relating to its bonded
warehouse business. Now, the question that comes for our determination is under
what authority the respondent No. 2 issued the impugned notice. In this context, we
may profitably refer to section 19 of the Act of 2004 which runs as under:
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19. On a plain reading of the aforesaid provisions it appears manifestly that section
19 of the Act of 2004 has given wide range of power to the Commission to enquire
into and investigate any allegations whatsoever as covered in its schedule and in
doing so may direct any authority public or private to produce relevant documents
and the person concerned shall be bound to comply with such direction.

20. In view of what has been stated above, we are impelled to hold that the
Commission is legally authorised to issue the impughed notice directing the
petitioner company to submit documents and records relating to its bonded
warehouse business since allegation of money laundering etc. has been raised in
dealing with the said business. Thus, the argument put forward by Mr. Hoque that the
Commission lacks legal authority in issuing the impugned notice does not hold water.

21. In the premises, we find no merit in the Rule which is liable to be discharged.
22. Accordingly, the Rule is discharged without any order as to costs.

23. Stay order granted at the time of issuance of the Rule which was extended from
time to time is recalled and vacated.

Communicate a copy of the judgment to the respondents concerned forthwith.
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